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Trial Techniques

The Not-So-Independent
Medical Examiner

by John P. Harris, IIl

ash your mouth out with soap if you ever call the

defense medical examiner an *independent medical

examiner” or “IME" again. Even Rule 4:10 of the
Rules of Court doesn’t call him that. “IME" is something made up
by the defense for the sole purpose of prejudicing your client.
Enough said. Let’s look at some techniques for dealing with a
“defense medical examiner” which are easy to use. We will
explore (1) bias, (2) lack of knowledge of pertinent information,
(3) explanation of or clarification of medical terms and proce-
dures, (4) bolstering the testimony of the treating physician, and
(5) obtaining concessions.

You will have no trouble adapting these sample cross-examina-

tion vignettes to your cases.

The Not-So-Independent Medical Evaluation

In the case on which this article is based, the defense doctor
actually testified that he “was to act as an independent — totally
independent medical evaluation.” I think that in every case you
can safely bring out, and should bring out, that he is employed by
the defense and there is nothing independent about it.

Q Doctor, I don’t mean to be in any way disrespectful or
anything but you said that you were here as an indepen-
dent, and, in fact, you were retained by Mr. Defense; am
I correct?

A Correct.

Q You were paid by Mr. Defense?

A Correct.

Q You talked to Mr, Defense in the hall?

A Yes.

Q You wrote a report to Mr. Defense?

A That’s correct.

Q And you knew you would probably be coming here to
testify against Mr. Frye before you ever saw him; am I
right?

A Idon't testify against anybody. Mr. Harris.

Q You knew that you would be testifying for the defense
from the moment you were contacted; am I right?

A [ think I testify according to the facts.

Q Yes, sir, but the defense is who brought you here to
testify; right?

A Independent, Mr. Harris, means that when [ go into it, [ try
to do the facts, whoever asks me, whether it would be you
or anyhody else.

Q Like I said, 1 didn’t mean any disrespect by it.

A It didn’t sound that way.

By the time you finish this routine you can feel sure the jury ro
longer thinks he is “totally independent.™

Send The X-rays

When the plaintiff is going to an IME, I always send all his X-
rays with him with specific instructions that he is to take them
with him when he leaves. This is very important. If your client
takes them with him when he leaves, he can tell you if: (1) the
defense doctor looked at the X-rays and (2) how long he looked at
the X-rays and (3) whether he put them in a view box to look at
them or simply held themn up to the light.

(In this case, the plaintiff took the X-rays to the doctor, but

there were so many X-rays the doctor did not take the time 10
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look at any of them.)

Q Now, did I understand correctly that you
never saw the X-rays?

A Correct.

Q And so any information that would come
from looking at the X-rays itself has totally
escaped you?

A Correct.

Even if the defense doctor does look at the X-rays,
he is vulnerable unless he spent what the jury
believes is an appropriate amount of time looking at
the X-rays in a view box. Juries do not like the *flash
the X-ray up to the light and go to the next X-ray”
approach doctors so frequently use.

Pre-existing Disease Defense

It helps if you are not afraid of the “pre-existing
disease” defense. Put in its proper prospective, any
pre-existing disease is the reason your client was so
casily hust. It is also the reason it 100k your client so
long to get well. If you keep these two things in mind
you will feel a lot more confident when, on direct
examination by the defense lawyer, the defense
doctor testifies that the accident aggravated the
plaintiff’s pre-existing degenerative disc disease or
pre-existing degenerative arthritis.

(In this case, the defense doctor testified that the
plaintiff had a pre-existing diseased lumbar spine.
Let’s take the mystery out of that testimony.)

Q You said that there was a diseased lumbar
spine?

A Correct.

Q Disease of the lumbar spine in medical
terminology may simply mean arthritis; am
Iright?

A Correct.

Q And, in this case, the type of arthritis that
you're talking about is “‘wear and tear”
arthritis?

A Correct.

Q Probably every person over 50 years of age
in this room has some degree of wear and
tear arthritis, right?

A 1think the key word is some, yes, sir.

(While we're at it Jet’s show the jury that the

medical evidence proves Mr. Frye is a hard

worker.)

Q The harder a person has worked, the more
likely they are to have more of it?

A That's probably a fair statement, although there
are exceptions.

(It’s also important for the jury to understand that

“wear and tear™ arthritis is not necessarily

painful.)

Q And “‘wear and tear” arthritis in and of
itself does not necessarily cause pain?

A Correct.

Q A person might have “wear and tear”
arthritis and go to their grave at age 75 and
never even know they had any wear and

tear arthritis?
A That's correct.

{Let’s fix it so the jury will know what a “differen-
tial diagnosis™ is. Then, they will be able to make
their own differential diagnosis after closing
argument.)

Q Now, I'd like to talk about the term *‘differ-
ential diagnosis.” The medical term “differ-
ential diagnosis’” means using the process of
elimination to determine what the problem
is; am I right?

A 1think that’s comrect.

Q And what you do is you say for these
symptoms it could be this, this, this, or this?

A (Nodding head).

Q And then through the process of differential
diagnosis you say if it’s not this one, that
means it is one of the other and so on until
you chose the cause. That’s how it works;
isn'tit?

A Hopefully that’s how it works.

Q That is how it is supposed to work?

A That's how it is supposed to work, correct.

Q Sometimes, one thing will look like some-
thing else and that is the whele purpose for
differential diagnosis?

A (Nodding head).

(Let’s also teach the jury what a straight leg
raising test is and what it is used for. Then, they
can decide for themselves if the first treating
physician was concerned whether there were any
symptoms of a disc injury shortly after the
accident.)

Q Now, does Dr. Johnson’s note of September
2nd mention that straight leg-raising is
positive, I believe you told the defense
lawyer it was posilive.

A Yes, sir.

Q Now, the straight leg-raising test is designed
to be specific for a protruding disc; isn’t it?

A That’s probably a little too exact. I think you
feel like it hopefully will help you with nerve
root irritation. I'm not sure what it is due to.
Obviously, a tumor could do the same thing.
Anything that impresses on the nerve or
compresses the opening if you bowstring it is
going to hurt. Obviously you’re not looking for
bone tumors or tumors, but [ think it would be
not correct to say it is specific for a ruptured
disc, no, but at least pressure on the nerve root.

(Let’s get rid of the red herring he just threw out

there to distract the jury. This type question really

works when a test is used to show two or three

things and there is nothing to support the “red

herrings.”)

Q Is there any thing to suggest to you he had a
bone tumor?

A No.

Q So it is specific to determine if there is
pressure on the nerve root?






